and third countries. The development of this dimension of EU agencies' profiles can be explained by the progressive extension of the globalization phenomenon leading to an amplification of trans-boundary issues and triggering a focus on external aspects in various EU policy fields. 4 In these circumstances, engaging in international cooperation activities has arguably become a 'must' for the EU agencies in order to enhance their effectiveness. 5 The need for EU agencies to boost their autonomy and legitimacy has also been advanced as a reason for the proliferation of international cooperation activities by these bodies. 6 Recently, scholars have begun to pay more attention to various aspects of EU agencies' international dimension. Existing studies range from exploring the forms and consequences of interactions between EU agencies and international institutions, 7 to more horizontal studies mapping out the external relations of these bodies and pointing to legal problems and tensions this may cause, 8 or addressing the legal status of EU agencies on the international plane, 9 to studies covering various facets of the international dimension of specific EU agencies. 10 From a legal perspective, EU agencies' evolving international dimension poses complex problems regarding the legal nature of their activities, their status as global actors and the scope and limits of their international cooperation. First, the international dimension of the European agencies raises important legal questions in terms of institutional balance and the Meroni doctrine of delegation of powers, as well as with regard to the distribution of competences and tasks in the field of EU external relations. In this respect it is important to clarify how far and under which conditions EU agencies are allowed to pursue international cooperation under the EU constitutional framework, and how the international dimension of EU agencies links to the roles of the main EU external action actors. Second, the external actions of EU agencies also trigger effects from an international law perspective. This requires examining European agencies through the lens of international law in order to clarify the legal nature and implications of their actions, in particular their treaty-like cooperation instruments concluded with third countries and international organizations. Addressing these issues is of utmost importance as this may lead to a reappraisal of the position of agencies within the EU constitutional framework, revealing clashes between EU and international law, and enhancing scrutiny and accountability of EU agencies' international activities. Whilst legal scholarship has dealt with these aspects in a sparing and fragmented manner, recently a more comprehensive legal-analytical framework featuring EU and international law parameters has been proposed to tackle them. 11 This article builds upon this legal-analytical framework in examining the above-mentioned legal aspects with regard to Europol's international dimension.
Europol is the embodiment of an agency with a strong international profile, being one of the few EU agencies whose international cooperation record consists of formal 'agreements' concluded with third countries and international organizations. 12 As such, Europol could be seen as an 'exemplary' case for the outer limits of EU agencies' international cooperation powers. At the same time, Europol is a rather peculiar EU agency, acting within a specific legal-policy environment 13 and having the 'pedigree' of an intergovernmental body established 11 Coman-Kund (n 1) 85-176; see also Florin Coman-Kund, 'The International Dimension of the EU Agencies: Framing a Growing Legal-Institutional Phenomenon' (2018) 23 EFAR 97. 12 Usually, EU agencies' legal framework and practice features international cooperation instruments labelled 'arrangements' or 'memoranda of understanding'. 13 Police cooperation for the purpose of preventing and combatting crime is a particularly sensitive operational field in which Member States displayed reluctance over time towards more 'communitarization', and in which cooperation with national police and enforcement authorities is essential.
by the Member States via a convention. 14 This 'intergovernmental pedigree' had also been reflected in the legal framework based on Council Decision 2009/371/JHA (Europol Council Decision) 15 as regards the agency's international cooperation. The new Europol Regulation, 16 applicable as of 1 May 2017, redesigns the agency's international cooperation framework arguably in order to fully align it with the post-Lisbon constitutional framework and the Common Approach on EU agencies. One important change concerns Europol's international cooperation instruments, in that the agency will conclude in the future working and administrative arrangements instead of cooperation agreements as provided by the former Europol Council Decision. However, the new Europol Regulation ensures partly the 'survival' of the agency's legal framework based on the Europol Council Decision 17 and, importantly, it also preserves the validity of Europol's cooperation agreements concluded before 1 May 2017. 18 Against this background the aim of this article is two-fold. First, to provide an assessment of Europol's international dimension based on its former legal framework and its international cooperation practice. 19 This is motivated not only by the fact that Europol's international cooperation instruments under the former legal framework remain valid bases for cooperation, but also by the fact that the new Europol Regulation amends the agency's international dimension in response to perceived legal problems and shortcomings rooted in the Europol Council Decision. Second, it gives a fresh appraisal of Europol's redesigned international dimension based on the new Europol Regulation with a view to mapping prospectively its legal effects and potential problems regarding Europol's operation as a global actor, and to assess the way in which it addresses crucial aspects of the agency's international cooperation compared to the 'moribund' Europol legal framework. In this respect, the article addresses the more general question of the room left under the Founding Treaties for EU agencies like Europol to carry out international cooperation. The legal-analytical blueprint employed for this purpose uses the principle of institutional balance, the Meroni doctrine and the concept of (binding) 'international agreement' as parameters for determining the legal nature and implications of Europol's international cooperation instruments, as well as the compatibility with the EU constitutional framework of the agency's international dimension under the former Europol Council Decision and the new Europol Regulation.
In order to address these legal questions in a dynamic and comparative fashion, the analysis focuses on essential formal legal design aspects of Europol's old and new international dimensions. The paper investigates specifically the way in which the international cooperation mandate of Europol is defined, the agency's international cooperation tasks and powers, substantive and procedural aspects regarding the agency's formal international cooperation instruments, as well as limitations, supervision and controls over the agency's international cooperation activities. Special attention is given to Europol's cooperation agreements as they represent arguably one of the most problematic aspects as to the compatibility of the agency's international dimension with the EU constitutional framework concerning external relations. 20 Europol's international cooperation practice, which is relevant for gaining a deeper understanding into how the agency's international dimension actually works and for determining the legal nature of Europol's concrete international cooperation instruments, is examined only with regard to the former legal framework as at the moment of writing there was no practice under the new Regulation yet.
The possibility to apply mutatis mutandis findings concerning a special agency like Europol to the wider population of EU agencies should be regarded with caution. Yet the study of Europol on the basis of the above legal-analytical framework mentioned previously may offer valuable insights with regard to broader issues, such as the nature, scope and limits of the external powers that may be conferred on EU agencies, the conditions for the exercise of such powers, the application of the principle of institutional balance, and the assessment of EU agencies' international cooperation practices and instruments. Also the transformation of Europol's international dimension through the new Europol Regulation might indicate a broader trend towards streamlining EU agencies' international cooperation, entailing that some of the elements introduced by the agency's new legal framework might be transplanted to other EU agencies in the future.
The article begins with a brief overview of the evolution and design of the agency's general mandate (section 2). Thereafter, Europol's international dimension according to the Europol Council Decision is scrutinized, by addressing both the formal legal framework for the agency's international cooperation and its international practice. Besides examining the international cooperation mandate and tasks of the agency, the terminology and types, content and structure, effects and practical aspects concerning the procedure for the negotiation and conclusion of Europol's cooperation agreements are addressed (section 3). This is followed by a mapping out of the design, the legal implications and potential problems of Europol's international dimension according to the new Europol Regulation (section 4). Next, the article advances a legal-analytical blueprint providing the benchmarks for assessing Europol's international dimension both under the old and the new legal frameworks (section 5). Section 6 offers an assessment of Europol's international dimension with regard to the legal nature and effects of its international cooperation instruments, and as to the compatibility of its international cooperation with the European Union's legal-institutional framework.
2. Europol's legal design and incremental evolution: from a Member States' agency to an EU agency Europol was established on the basis of Article K.1 TEU by the 1995 Europol Convention 21 and became operational on 1 July 1999. This prompted the conclusion that Europol was not really an EU agency but a 'fully fledged international organization' equipped with 'full legal personality, including the capacity to enter into binding agreements under international law' 22 or at least a 'European organization sui 21 The Europol Convention can be best described as an intergovernmental agreement concluded by the Member States within the framework of the EU; see Rijken (n 10) 582-3. 22 Heimans (n 10) 369.
generis of the EU'. 23 The centre of gravity of Europol's mandate was on information processing and exchange tasks. 24 After ten years of operation as an intergovernmental body, Europol's legal framework has been replaced by Council Decision 2009/371/JHA (Europol Council Decision). This was an important milestone in the evolution of Europol with implications for its legal status and operation. Most notably, although it kept its legal personality, Europol was transformed into an EU agency, meaning that it was financed from the EU budget and subject to staff regulations and all relevant EU rules. 25 However, with regard to the agency's main tasks, its governance and control, the Europol Council Decision implemented overall cosmetic changes. 26 The same holds for the international dimension of Europol. The Europol Council Decision, together with the relevant implementing measures, 27 basically maintained the status quo of the Europol Convention, including the agency's capacity to conclude agreements with third countries and international organizations. 28 With the entry into force of the Lisbon Treaty, the fields from the former 'third pillar' were brought together with the other elements of the Area of Freedom, Security and Justice (AFSJ) within Title V of the Treaty on the Functioning of the European Union (TFEU). Accordingly, police cooperation became a shared competence, 29 the international legal status of the EU, by providing explicitly for the European Union's legal personality, 31 by codifying its competence to conclude international agreements 32 and, arguably, by establishing a 'single treaty-making procedure' under Article 218 TFEU. 33 Both the Europol Council Decision 34 and Article 88(1) TFEU emphasize the role of Europol as a supportive structure for the enforcement authorities of the Member States, and not as a 'European FBI' with fully fledged investigative and enforcement powers. Above all, Europol's information-related tasks defined the 'core business' of the agency. 35 The new Europol Regulation maintains the core principles upon which the role and functioning of Europol were premised, but also brings some noteworthy novelties. First, it expands Europol's ratione materiae competence by supplementing the list of serious crimes, 36 and by adding 'forms of crime which affect a common interest covered by a Union policy'. 37 Second, it further consolidates Europol's core information-related tasks by establishing an obligation for the Member States to provide information to the agency. 38 Third, it aims to strengthen through the involvement of the European Data Protection Supervisor (EDPS) the supervision over Europol's processing of personal data, 39 and to increase parliamentary supervision over Europol's activities in line with Article 88(2) TFEU. 40 Fourth, the Commission is given a more influential role with regard to the agency. 41 Overall, the new Regulation can be seen as an important step towards transforming Europol from a 'special' agency into an 'ordinary' EU agency in line with the Common Approach on EU agencies. Whereas for strategic agreements the steps mentioned previously were sufficient, for operational agreements there were additional procedural requirements. 51 First, before initiating negotiations, Europol had to carry out 'an assessment of the existence of an adequate level of data protection ensured by the third party'. 52 This assessment was forwarded to the Management Board, which sent it to the Joint Supervisory Body (JSB) for an opinion. 53 After receiving the opinion of the JSB, the Management Board decided whether to authorize the Executive Director to start negotiations on an operational agreement. 54 Second, after the negotiations, the draft agreement was submitted to the Management Board, which asked again for the opinion of the JSB, this time on the draft agreement. 
europol's international dimension in practice

Setting the international cooperation priorities and actions
Europol's overall priorities, including in the area of international cooperation, are framed in multiannual documents adopted by the Management Board 56 in the shape of four-year general strategies 57 and specific strategies focusing on external relations issues. 58 The overall planning of Europol's priorities concerning international cooperation could be depicted as mainly being operationally driven, but also subject to policy-political influences. 59 First, although driven mostly by operational needs, setting the agency's priorities was tightly restricted and controlled by the Council and the Member States via the Management Board. Second, the consistency between Europol's international cooperation priorities and the European Union's operational and political needs and priorities, including taking into account of the sudden changes in the EU external action, 60 is guaranteed mainly by the Commission 61 and through relevant Council committees and working parties. 62 This suggests a rather limited discretion for Europol in conducting international cooperation because of the restrictions set by the agency's legal framework and the constraints imposed by its operational and political environment. 63
Europol's cooperation agreements
According to Council Decision 2009/934/JHA, the scope of Europol's strategic agreements was more limited in that they allow for the exchange of information, except for personal data, while operational agreements included the issues covered by strategic agreements plus personal data exchanges. Put simply, the two types of agreements provided the 'toolbox' allowing Europol to use one instrument or another depending on the level of trust in its partners: strategic agreements to establish formal cooperation with partners whose data protection system or human rights record might be problematic 64 and operational agreements with close partners.
Europol currently has twenty-six agreements: eighteen operational agreements (seventeen with third countries 65 and one with Interpol) and eight strategic agreements (six with third countries 66 and the remaining two with United Nations Office on Drugs and Crime (UNODC) and World Customs Organization (WCO)). 67 The wording of both strategic and operational agreements features prescriptive 'shall/will' clauses. Regarding the structure, both strategic and operational agreements include a preamble, a main body and usually one or more annexes. The provisions of all the cooperation agreements are structured in articles.
The core part of all Europol's agreements deals mostly with the exchange of operational, strategic and technical information relating to the areas of crime within Europol's mandate. Rules on the detailed procedure for information exchange (including classified information), specific limitations and requirements, as well as confidentiality duties are included. Other aspects normally included in the core part of the agreements deal with issues such as the exchange of expertise and training. Importantly, the agreements provide for the possibility to assign liaison officers. The final provisions of the strategic agreements usually cover dispute settlement, amendment procedures, entry into force, termination of the agreement and the relationship with other international cooperation instruments. The entry into force of the agreements is usually linked to the date on which the third country notifies Europol about the completion of its own internal procedures. The agreements stipulate that Europol may consent to amendments only after approval by the Council, thereby re-confirming that the agency does not act fully independently in its relationship with its partners. According to the standard procedure, the termination of the agreements requires a written notification and a three-month notification period. Additionally, the operational agreements include detailed provisions on the procedures and obligations of the parties concerning the exchange, processing and handling of personal data, including conditions and restrictions for the onward transmission of the data exchanged with third parties. They also lay down a right for the individuals and private entities to have access to personal data concerning them that is processed under the agreement, and usually comprise elaborated provisions on the liability of the contracting parties for damages caused to individuals as a result of errors in the exchange and processing of personal data. It should be also noted that few of Europol's operational agreements depart from the standard model described above. 68 The 2002 Supplemental Agreement with the United States deserves special attention for its emphasis on the fact that it does not give rise to a right on behalf of any private party to obtain, suppress, exclude any evidence or to impede the execution of a request. 69 Next, quite surprisingly, the agreement does not mention anything about the adequate level protection of personal data and says little about data protection safeguards. What is more, this agreement does not contain clear provisions on liability, and it does not include elaborated provisions on dispute settlement. 70 These issues raised legal concerns as it was suspected that this agreement did not meet essential legal and data protection safeguards provided by the Europol legal framework, thereby potentially infringing fundamental rights. 71 Regarding the procedure for the negotiation and conclusion of the cooperation agreements, in practice, the initiation of contacts with potential partners started after receiving a request, which was normally channelled through the Management Board. 72 An important practical aspect is that both JSB's (formally non-binding) opinions on the data protection report and on the draft agreement to be signed between the parties seemed to be quite influential. 73 Also, throughout the whole process (initiation, negotiations, conclusion) there were informal and formal interactions between the agency and the Council, the Commission as well as the Member States. 74 This suggests dynamics going beyond the formal legal procedures, entailing more involvement of the main EU external action actors in Europol's most important international cooperation agreements than on paper.
A recent development regarding the procedure for the conclusion of Europol's agreements flowed from Court of Justice of the European Union (CJEU)'s judgment in Case C-363/14 75 concerning the action for annulment of Council Implementing Decision 2014/269/EU extending the Council's 'list'. The Court confirmed that Article 26(1)(a) of the Europol Council Decision represented a valid secondary legal basis 76 for adopting Council implementing acts such as the one under consideration, 77 and established a duty for the Council to consult the European Parliament (EP) based on former Article 39(1) TEU when adopting such measures. 78 The Council gave an extensive interpretation to this consultation duty by extending it to all implementing measures adopted under the old 'third pillar' framework. 79 Accordingly, after September 2015, the Council implementing decisions approving Europol's agreements with third countries were also subject to prior EP consultation. In short, this resulted in strengthening EP's oversight by adding an extra condition to the procedure for the negotiation and conclusion of the agency's cooperation agreements.
The new Europol Regulation: redesigning Europol's international dimension
The new Europol Regulation substantively redesigns Europol's international dimension. 80 Among the factors that arguably triggered the overhaul of the agency's international cooperation were the demand for aligning Europol's international relations with the post-Lisbon 74 Interviews 5 (n 59) and 13 (n 60). 75 Case C-363/14 Parliament v Council EU:C:2015:579. In that case, the EP argued essentially that the contested Council implementing decision had been adopted based on an invalid secondary law legal basis (ie, Article 26 of the Europol Council Decision), and that, moreover, EP's prerogative to be consulted before the adoption of that decision had been breached. EU external action constitutional framework, the concerns regarding the insufficient parliamentary/democratic scrutiny over the agency's international activities, and the need to streamline its international dimension in line with the Common Approach on EU agencies. 81 The Commission in particular had been sensitive over time as regards Europol's power to conclude its own international cooperation agreements as this could affect the coherence of the Union's external relations and collide with the institutional balance established by the Founding Treaties regarding EU external representation and treaty-making. 82 Post Lisbon, Articles 216 and 218 TFEU offered arguably more support for an exclusive EU treaty-making procedure which rendered allegedly the possibility for Europol to conclude binding international agreements highly questionable. 83 Also the EP's frustration regarding its longstanding non-involvement in Europol's design and activities (including highly controversial aspects of the agency's international cooperation, such as the 2002 Supplemental Agreement with USA) 84 had been arguably one of the drivers behind the reform of Europol's international dimension. As such, the EP had been eager to seize the opportunity offered by Article 88 TFEU in order to gain the possibility to decide on an equal footing with the Council upon Europol's legal design, operation and scrutiny (including international exchanges of data). 85 As stated in the Commission's proposal for the Europol Regulation, 86 the Common Approach on EU agencies, which foresees an enhanced relationship between the Commission and EU agencies for consistency reasons and for ensuring that these bodies do not commit the Union to international obligations, also played a role in the reshaping of Europol's international dimension. First, Europol is brought in line with other EU agencies, in that the agency will formally establish cooperative relations with the competent authorities of third countries (instead of third countries as provided by the former Europol legal framework). 88 Second, in response to the concerns regarding institutional balance in EU external relations and the unity of the Union's external representation, there will no longer be Europol cooperation agreements. Whilst Europol's agreements concluded by 1 May 2017 are preserved 89 and will remain for the time being the basis for cooperation with third countries and international organizations, 90 future international agreements allowing the agency to transfer personal data will be concluded according to Article 218 TFEU. 91 However, the Europol Regulation does not clarify whether and how the agency will be involved in the negotiation of the relevant agreements foreseen under Article 218 TFEU. Article 11(2) of the Europol Regulation only provides for the possibility of the Management Board to make a suggestion to the Council to draw the attention of the Commission to the need for concluding an 'Article 218 TFEU' international agreement. From this provision it can be inferred that the initialling of an international agreement allowing Europol to exchange personal data will not so much depend on the agency anymore, but on the Council and the Commission. Furthermore, the application of the procedure for 'Article 218 TFEU' agreements will entail Council decisions concerning the opening of negotiations, adopting negotiating directives, authorizing the signing of and concluding the agreement, negotiations by the negotiator designated by the Council, and EP's consent. 92 Within this procedure, Europol representatives might eventually be involved either in the negotiating team or in the special consultation committee which may be designated by the Council in order to support the negotiator. 93 In any case, this represents an important shift in Europol's role in international cooperation, as compared to the Europol Council Decision, where the agency was in the lead as regards the initiation, negotiation and conclusion of the cooperation agreements. This change largely reflects Commission's view regarding the revision of Europol's international cooperation with a view to fully align it with the Lisbon Treaty and to increase coherence in the Union's external relations. 94 With regard to the latter aspect, the negotiation and conclusion of international agreements concerning Europol by the main EU external action actors are expected to ensure better that broader strategic aspects of the Union's external relations are observed in the agency's international cooperation activities.
Furthermore, it remains to be seen how effective the procedure laid down in Article 218 TFEU will be. Thus, political and nonspecialized actors might not be sufficiently familiar with the specific and highly technical issues covered by the current Europol agreements. What is more, there might be a risk for wider political preferences in the Union's external action area being privileged to the detriment of Europol's operational priorities. Also the negotiation and conclusion of agreements under Article 218 TFEU might take longer than in the case of Europol's cooperation agreements.
Besides, it is not very clear what kind of agreements will be concluded under Article 218 TFEU. One option would be to conclude special agreements concerning Europol's cooperation with a third country or international organization, in particular with regard to exchanges of personal data. Such instruments would be very much like the current Europol's cooperation agreements. Another option could be the conclusion of broader framework agreements between the EU and the respective international partner covering various cooperation aspects, and including Europol. Under the latter scenario, the negotiation process might meet with specific difficulties depending on the breadth and complexity of the issues covered by such an agreement.
Third, Europol is still allowed to conclude specific international cooperation instruments. In this respect, the Europol Regulation distinguishes between working arrangements and administrative arrangements in a way that evokes the demarcation between strategic and operational agreements under the old legal framework. The working arrangements are designed to cover cooperative relations, except for exchanges of personal data, and are explicitly characterized as not being binding for the EU and the Member States. 'adequacy decisions' regarding the transfer of personal data, but, unlike the working arrangements, nothing is mentioned about their legal nature. 96 While on the face of it, the provisions of the new Regulation suggest that such instruments would likely qualify as soft law measures 97 (as shown in section 5), determining their legal nature requires a case-by-case analysis of each particular instrument in light of international law criteria.
It should be also noted that, unlike the Europol Council Decision, the new Regulation does not provide details regarding the procedure for the negotiation and conclusion of Europol's working and administrative arrangements, except that they need to be approved by the Management Board. 98 99 as one of the legal bases, allowing the agency to exchange personal data. As already mentioned, the implementation of such decisions may require the conclusion of specific administrative arrangements between the agency and competent authorities of third countries and international organizations 100 moreover, Europol's Executive Director has a duty to report to the Management Board on the implementation of the Commission's 'adequacy decisions'. 101 the new Regulation also introduced more general tools, which enable presumably the Commission to influence the agency's international cooperation. This entails giving the Commission a say with regard to Europol's multiannual planning and annual work programmes, 103 as well as presumably the role assigned to the Commission as regards the periodic evaluation of the agency. 104 Fifth, the new Regulation formally enhances parliamentary scrutiny of Europol's international cooperation as compared to the former Europol Council Decision. A Joint Parliamentary Scrutiny Group (JPSG), which brings together members of the EP and of national parliaments, is established with a view to monitor Europol's activities. 105 For this purpose, the Europol Regulation imposes a duty on the chair of the Management Board, the Executive Director and other Europol officials to report before the JPSG on the agency's activities. 106 Moreover, an obligation is placed on Europol to transmit to JPSG various documents, including the administrative arrangements concluded with authorities of third countries and international organizations, for the purpose of enabling exchanges of personal data. 107 The outcome of the monitoring carried out by the JPSG materializes in 'conclusions', which are submitted to the EP and the national parliaments. 108 Additionally, the EP can access non-classified and, under certain conditions, also classified information processed by or through Europol. 109 Nevertheless, two caveats should be mentioned both as regards JPSG monitoring and EP's access to Europol information. To begin with, access to information will be subject to the agency's own rules regarding protection of non-classified and classified information, which could at least in theory enable Europol to restrict to a certain extent parliamentary scrutiny of its activities. 110 Next, the Europol Regulation does not provide anything concrete regarding the legal consequences of the scrutiny of Europol's activities.
Sixth, the supervision of Europol's processing of personal data is reinforced by replacing the JSB with the European Data Protection Supervisor (EDPS) with far-reaching tasks and powers. 111 In this respect, the EDPS is tasked to hear complaints, conduct inquiries, monitor and ensure the application of the relevant EU legal framework in order to protect natural persons with regard to processing of personal data by Europol, including in the context of international exchanges of data. 112 The EDPS may, inter alia, warn or admonish Europol, compel the agency to rectify, restrict, erase or destroy incorrectly processed personal data, ban Europol's processing operations, or refer a matter to the EP, the Council, the Commission or the CJEU. 
A legal-analytical framework for assessing Europol's international dimension 114
From an EU law perspective, the principle of institutional balance and the so-called Meroni doctrine, as essential parameters for determining the 'constitutionality' of the overall design and powers of EU agencies like Europol, bear particular importance also for assessing Europol's international cooperation mandate, powers and actions. As for the international law perspective, the concept of 'international agreement' enables the clarification of the legal nature of Europol's international cooperation instruments.
the principle of institutional balance and the doctrine of delegation of powers
Developed gradually in CJEU's case law 115 and enshrined in Article 13(2) TEU, the principle of institutional balance has been portrayed by scholars as a tool performing a similar function at EU level to the principle of separation of powers in state constitutional systems. 116 Thus, institutional balance is aimed at a system of checks and balances in which the prerogatives of the EU institutions are guaranteed. 117 Based on this understanding, institutional balance requires 'that each institution: (1) has the necessary independence in exercising its powers; (2) must respect the powers of the other institutions; and (3) may not unconditionally assign its powers to other institutions and bodies'. 118 In 114 Based on the legal-analytical framework for assessing the international dimension of EU agencies developed in Coman-Kund (n 1), and further refined in Coman-Kund (n 11) 100-106. The main tool ensuring that EU agencies like Europol do not affect the institutional balance is the delegation of powers doctrine or the so-called Meroni doctrine. 120 The delegation of powers doctrine determines the kind of powers that may be entrusted to EU agencies, as well as the conditions and requirements attached to such powers. The delegation of powers doctrine is dynamic, depending on the evolution of the EU constitutional framework and on the interpretation given by the CJEU. In the Meroni cases, the Court established that EU institutions may delegate to external bodies 'executive' powers that they themselves possess according to the Treaties, but only if such powers are 'clearly defined' and subject to their supervision. 121 In the ESMA judgment, the Court confirmed the application of the Meroni doctrine to EU agencies, 122 but at the same it opened the path for entrusting wide-ranging powers to these bodies. 123 According to the Meroni logic as reinterpreted by the CJEU in ESMA, 124 (1) they are of an executive nature; 126 (2) they are clearly defined, which, however, has been construed broadly by the Court as meaning that they stay within the boundaries of the agency's broad regulatory framework; 127 (3) they there are criteria and conditions limiting the discretion of the agency, which calls for mechanisms ensuring sufficient oversight by the main EU institutions; 128 (4) they do not encroach upon the powers conferred by the Treaties on the EU institutions. 129 In the aftermath of ESMA, EU agencies like Europol may arguably be entrusted with wide-ranging powers provided that the revamped Meroni conditions are met. Moreover, alternative routes for the delegation of executive powers by the legislator to agencies, outside the Commission's powers under the Treaties, do not necessarily breach the principle of institutional balance. What seems to matter in terms of institutional balance in light of the revived Meroni doctrine is the system of controlling mechanisms set up under the Treaty framework with regard to the exercise of EU agencies' powers in order to preserve the system of checks and balances.
The principle of institutional balance and the Meroni requirements are relevant legal standards for assessing the overall design and delegated powers of EU agencies like Europol. It is therefore maintained that they are also applicable to their international cooperation tasks and activities. 130 The specific features of the international dimension of EU agencies like Europol entail in particular that these bodies must not encroach upon the powers conferred by the Treaties on the EU institutions in the Union's external action area.
from the Meroni doctrine, it is maintained that in practice these two parameters are tightly connected. Accordingly, for the purpose of the present analytical framework, conditions regarding delegation of powers to EU agencies stricto sensu (1)-(3) have been integrated with requirements dictated by the principle of institutional balance (4). To be sure, there is no consensus in the literature as regards the precise relationship between institutional balance and Meroni; see for a summary of the different views, Chamon (n 123) 188-9 and 200-1. 126 ESMA, para 67. Here the Court states that the condition that 'only clearly defined executive powers may be delegated' is still a valid standard for assessing ESMA's powers. 127 ibid, para 44. 128 ibid, paras 45-54. 129 ibid, paras 84-86. 130 Coman-Kund (n 1) 88-9.
Institutional balance and delegation of powers in the EU external action area
Whereas various actors are involved in different ways in the Union's external action, from Articles 17(1) and 21(3) TEU, as well as Article 220 TFEU it can be inferred that the Commission is mainly in charge of the Union's external representation and of the daily management of its external relations. 131 Recently in Case C-660/13, 132 the Court has further clarified the scope and limits of the Commission's external powers in light of the principle of institutional balance. In its judgment, the Court explained that the EU external action is based on an institutional system whereby the European Council defines the strategic interests and objectives of the Union, the Council is in charge of policymaking, and more specifically it further elaborates the Union's external action and ensures its consistency, whereas the Commission exercises executive and management functions and ensures the Union's external representation. 133 Next, the institutional balance regarding EU treaty-making is relevant for the limits of EU agencies' international cooperation as it triggers the inquiry into whether such actors are allowed to conclude international binding agreements. This directly questions the constitutionality of Europol's cooperation agreements, and also the agency's international cooperation instruments according to the new Europol Regulation, provided that these qualify as binding agreements in light of the relevant international law criteria. Thus, Article 218 TFEU features a procedure according to which the Council formally decides on the opening of negotiations, the signing and conclusion of the international agreements, while the Commission, in principle, can only propose and negotiate the Union's binding international agreements. On this division of tasks, the Court took a strict stance, relying on the principle of institutional balance. The issue arose most famously in Case C-327/91 France v Commission 134 around the legal question of whether the Commission could conclude certain international agreements autonomously. The Court disagreed, essentially arguing that there was a particular institutional balance set by the Treaty with regard to the Union's international agreements entailing the conclusion of such agreements by the Council, not the Commission. 135 Furthermore, the Court indicated that there was no automatic parallelism between the internal and external powers of the Commission as far as the Union's treaty-making was concerned. 136 The strict stance taken by the Court seems to be backed up by Article 218(1) TFEU, suggesting a single procedure for the negotiation and conclusion of the Union's agreements with third countries and international organizations. 137 However, the delegation of specific treaty-making powers to the Commission and other actors like EU agencies should not be ruled out, provided that the prerogatives of the institutions involved in 'Article 218 TFEU' procedure are not affected. 138 A more flexible view of the institutional balance in external relations has also been embraced by the EU legislator, by delegating certain external relations tasks to the Commission. The most obvious examples are the financing agreements concluded by the Commission with third countries and international organizations on the basis of the EU Financial Regulation. 139 Similarly, the EU legislator has entrusted limited external relations tasks to EU agencies, though the Founding Treaties do not formally assign them with a role in the Union's external action. The founding acts of some EU agencies provide explicitly for the possibility to conclude agreements 140 or arrangements with third countries and international organizations. 141 A common thread in all these cases is that the enabled international cooperation is ancillary and instrumental to the implementation of the relevant secondary legislative instruments. If such secondary law provisions are interpreted as allowing legally binding agreements to be concluded by the Commission and the EU agencies, one may argue that the EU legislator distorted the institutional balance under Article 218 TFEU.
147 ESMA, para 85.
Yet, in our view, a delineation 142 could be made between agreements concluded according to the ordinary procedure laid down in Article 218 TFEU and international agreements concluded by the Commission and other EU bodies. The first category embodies the most important legal-political commitments taken by the Union on the international plane corresponding to a sort of 'external legislationmaking', and requiring the participation of the EU institutions that are also involved in the legislative process. 143 The second category features agreements of a technical-administrative nature regarding the implementation of Article 218 TFEU agreements and EU legislation, and the daily management of EU external policies or the external dimension of Union's internal policies. 144 These instruments must comply with the international agreements concluded in accordance with Article 218 TFEU and with the Union's internal legislation, and they must not affect the powers bestowed on other actors in EU external relations.
EU agencies and institutional balance in external relations
Whereas the Commission and the EU agencies resemble each other in that they both pursue, as part of the EU administration, international cooperation on a technical-administrative level, the Founding Treaties are silent as regards the role of agencies in the EU external action area. However, in ESMA, the Court admitted generally that 'while the treaties do not contain any provision to the effect that powers may be conferred on' EU agencies, such a possibility exists nevertheless. 145 Since there is no distinction between the delegation of powers exercised by EU agencies internally, (within the Union), and powers concerning external relations, one may assume that the possibility to delegate holds in principle for both categories. 146 Moreover, the Court clarifies that post Lisbon, the Commission's prerogatives under the Treaties should not be undermined per se if executive powers delegated to EU agencies are part of the regulatory framework in a policy area that requires specific technical expertise, and they are necessary to attain the objectives of that policy area. 147 Similarly, limited international cooperation tasks and actions performed by the EU agencies within their mandate, and with a view to attain the objectives established by the EU legislator, should not be in principle irreconcilable with the powers of the Commission in EU external relations.
The possibility for EU agencies to pursue international cooperation has been acknowledged in the Common Approach on EU agencies 148 through an all-embracing formula covering instances where the mandate or work programme of these bodies 'foresees cooperation with third countries and/or international organizations'. Moreover, the CJEU has for the first time examined the international dimension of an agency with regard specifically to Europol in Case C-363/14, Parliament v Council 149 without questioning the 'constitutionality' of the agency's international dimension as long as it was ancillary and necessary for the performance of its core tasks, and provided that it took place within the framework defined by the EU legislature. 150 Unlike the Commission, which has a general vocation in EU external relations, EU agencies may only become involved in international cooperation as sectoral actors, with a role that is restricted to what is necessary to fulfil their core mandate entrusted by the legislator in a certain policy area. Accordingly, entrusting certain international cooperation tasks to EU agencies is acceptable, but the Meroni requirements listed previously and the institutional balance in the EU external action area must be observed.
It is also maintained that EU agencies can be delegated limited powers to conclude binding international agreements inherent to the fulfilment of their mandate by an act of secondary legislation. 151 Similarly to the Commission's administrative agreements, such agreements concluded by the EU agencies are a special form of EU external administrative action which does not automatically disturb the institutional balance laid down in Article 218 TFEU. 152 In order for such instruments to be validated in light of the Meroni requirements and the principle of institutional balance, it is essential that they: (1) remain within the core mandate of the agency, and are consistent with 'Article 218 TFEU' agreements and EU legislation; and (2) the agency is subject to sufficient supervision and control, ensuring that the powers of the main actors in the EU external action area are not affected. In particular, the Council and the Commission should be involved in view of their roles under Articles 17(1), 16(6) and 21(3) TEU, as well as Articles 218 and 220 TFEU.
the concept of a (binding) 'international agreement'
Moving away from the controversies surrounding the concept of 'treaty' or binding 'international agreement', 153 the most authoritative definition is to be found in the two Vienna Conventions on the Law of Treaties. 154 These instruments define a treaty as 'an international agreement' concluded in a written form and governed by international law, regardless of whether it is embodied in one, two or more instruments and whatever its particular designation. 155 This definition is widely accepted by the international law scholarship 156 and it is also supported by the International Court of Justice (ICJ) 157 as reflecting customary international law.
Based on this definition, it follows that under international law an essential criterion for assessing the legally binding character of international instruments is the genuine intention of the parties to create binding effects governed by international law, regardless of the name or the form of the instrument. 158 Accordingly, one may identify two essential requirements for an instrument (agreement) to become binding under international law:
(1) there must be an intention to create legally binding effects; (2) such effects must be governed by international law. 159 However, it is more difficult to assess whether particular instruments (agreements) fulfil these requirements. 160 Accordingly, one has to use various evidentiary factors in order to assess the legal nature of each particular international instrument. The factors most commonly accepted include the wording and substance, as well as the particular circumstances (context) surrounding the negotiation and conclusion of the instrument. 161 Thus, an instrument with an elaborated structure comprising articles and covering issues such as the purpose of the instrument, rights and obligations of the parties, entry into force, amendment, suspension and termination, liability and dispute settlement is likely to constitute a treaty. Moreover, binding international agreements normally use a certain language featuring 'shall' and 'will' clauses and a certain terminology such as 'parties', 'agree', 'agreement', 'enter into force'. 162 Additionally, the wider legal framework within which the instrument has been enacted, the procedure used, as well as decisions taken after the conclusion of the instrument regarding the application of its provisions are relevant circumstances for determining its legal nature. 163 The factors mentioned above are mere indicators of intent, as 'there are no magic words to create a treaty or deny an agreement that status'. 164 Therefore, the determination of the legal nature of international cooperation instruments requires a careful analysis combining the above-mentioned factors, by giving consideration to the form, terminology and content of the instrument, as well as to the surrounding circumstances. 165 Things are no different within the European Union. The CJEU indicated that the binding character of an agreement should be established, in principle, based on the intention of the parties as results from the wording of the instrument and the history of negotiations. 166 Moreover, the Commission's Vademecum on the External Action of the European Union stresses the decisive character of the content of an instrument for the purpose of determining its legal nature, and warns about careful drafting in order to avoid an instrument being considered as legally binding. 167 Therefore, in order to determine the legal nature of Europol's international cooperation instruments, a complex analysis is required. This entails an assessment of Europol's legal framework pertaining to international cooperation, including the procedure for negotiating and concluding international cooperation instruments, together with a more detailed analysis of the international cooperation instruments.
6. Europol's international dimension: an assessment 6.1 the legal framework and international cooperation practice under council decision 2009/371/Jha
The legal nature of Europol's cooperation agreements
The analysis of the relevant legal framework, the procedure for the negotiation and conclusion, as well as the content and effects support the conclusion that Europol's cooperation agreements can be qualified as binding international agreements. 168 This is most obvious with the operational agreements, which include clear obligations for the contracting parties in terms of data protection, information exchange and processing, rights for third parties affected, and liability provisions. The strategic agreements are lighter in terms of the content of the cooperation, but still the procedure used, and the wording and content of their provisions, suggest their binding nature. Europol's cooperation agreements are to be included in the category of international technical-administrative agreements. They have a very limited scope, in line with the mandate of the agency, and lay down a specific framework for technical and operational cooperation. As such, these agreements enable concrete cooperation between administrations without touching presumably the political sphere of external relations.
The principle of institutional balance and the Meroni doctrine
In the field of police cooperation, Europol is a technical body playing a much more modest role than suggested by its name. Europol's discretion to set its international cooperation priorities seems limited because of the constraints imposed on the agency in practice by its operational and political environment. The restricted role of Europol as a global actor was reflected in the agency's legal framework for international cooperation, 170 and in its cooperation agreements. Europol's agreements primarily cover information exchange and processing, the competence of the agency is delineated, 171 and essential requirements in line with Europol's legal framework regarding data protection, confidentiality and liaison officers are included. 172 Overall, Europol's legal provisions on international cooperation, as well as its agreements and related activities were instrumental to attaining the main objectives set by the relevant legal framework, including Article 88(2) TFEU, and their scope remained within the core mandate of the agency.
Particularly after Lisbon, the conclusion of binding international agreements by Europol arguably posed problems for the institutional balance in the EU external action area. 173 Thus, it could be maintained that 'Article 218 TFEU' agreements should have been used instead or, in the alternative, that the legal framework concerning Europol's cooperation agreements did not account sufficiently for the Commission's role to ensure the Union's external representation under Articles 17(1) TEU and 220 TFEU, and for EP's prerogatives under Article 218 TFEU. Based on the analysis of Europol's agreements, we take the view that these instruments, as technical-administrative agreements remaining outside the scope of Article 218 TFEU, do not per se affect institutional balance in external relations. In our opinion, the CJEU judgment in Case C-363/2014 provides further support for this view by validating Europol's international dimension provided that it was ancillary to the core activities of the agency, and that it took place within the framework defined by the EU legislator. What is more, the Court highlighted the possibility for Europol to conclude cooperation agreements as an essential element of this framework, and then indicated that the procedure for the negotiation and conclusion of these instruments provided sufficient safeguards preventing the transfer of personal data to third countries from interfering with fundamental rights. 174 From this it can be inferred that Europol's cooperation agreements, as forms of the agency's ancillary international action, and taking place within the legal framework defined by the legislator, were not precluded by Article 218 TFEU.
The legal provisions dealing with international cooperation established important formal conditions and controls concerning Europol's cooperation agreements. These included the Council's 'list', the role of the Management Board to authorize the negotiation of cooperation agreements and to endorse them, the approval of each cooperation agreement by the Council, as well as the authoritative opinions of the JSB on operational agreements. Insights from practice into the procedure for the negotiation and conclusion of Europol's agreements revealed additional informal supervisory mechanisms carried out by the Commission. Such formal and informal conditions and mechanisms appeared to be capable of ensuring consistency with the Union's priorities in external relations, and to preserve the Commission's role under Articles 17 TEU and 220 TFEU. Furthermore, the obligation undertaken recently by the Council to consult the EP prior to approving Europol's cooperation agreements, together with the duty placed on the chair of the Management Board and of the Director to inform the EP on request, 175 were presumably sufficient to pass the Meroni conditions and the institutional balance test. Accordingly, Europol's cooperation agreements are in line overall with Meroni and do not seem to disturb the institutional balance in EU external relations. Being concluded by an EU body acting on the global level, Europol's agreements are considered as being carried out ultimately on behalf of the European Union, which is in contrast with the Common Approach on EU agencies, stipulating that EU agencies cannot commit the Union to international obligations. 176 Whilst Europol's international agreements are binding, the agency did not have international legal personality because of the strict controls set on its international cooperation precluding it from enjoying a sufficient degree of autonomy on the international plane. 177 Accordingly, since Europol is an element of the Union's institutional structure and the Union has international legal personality, it follows that the obligations arising from Europol's cooperation agreements are incumbent in the end upon the EU.
the new europol regulation
The legal framework established by the new Regulation arguably marks a weakening of Europol's role in international cooperation, in parallel with a partial enhancement of controlling mechanisms over the agency's international dimension. While emphasizing almost identically with the old Europol Council Decision the instrumentalancillary nature of Europol's international cooperation, 178 the new Regulation also subdues the agency's core international activities -i.e. exchange of personal data -to 'Article 218 TFEU' agreements and the Commission's 'adequacy decisions'. The agency is merely left with the possibility to conclude administrative arrangements with a view to implementing the instruments providing the legal basis for international cooperation, or to conclude, on the matters covered previously by strategic agreements, working arrangements which are, however, qualified as non-binding for the EU and the Member States. At the same time, the new Regulation features increased scrutiny from the 176 Para 25. This statement seems to envisage two possible scenarios: (1) that EU agencies cannot adopt legally binding international cooperation instruments or (2) that EU agencies could adopt legally binding international cooperation instruments but without engaging the Union internationally; the latter scenario would entail that EU agencies have their own international legal personality allowing them to take up in their own right obligations on the international plane. 177 On the international legal personality of EU agencies and, in particular, of Europol, see also Coman-Kund (n 11) 105-6 and 117. 178 Article 23(1) of Regulation 2016/794. Commission and the EP over Europol's international cooperation. As discussed, for the Commission this entails the possibility to assess Europol's 'surviving' cooperation agreements, getting involved in the agency's annual and multiannual planning, and undertaking the periodic evaluation of the agency. EP's increased role vis-à-vis the agency materializes most importantly in the monitoring of Europol's activities through the JPSG and the possibility to obtain access to Europol information. The previous points suggest that Europol's redesigned international dimension is likely to respect institutional balance in external relations and the Meroni doctrine.
However, the new legal framework also raises some legal and practical problems. First, the application of the criteria for binding international agreements discussed under section 5.2 to Europol's working and administrative arrangements which will be concluded under the new Regulation might conduce to the conclusion that some of them are legally binding instruments. 179 In spite of being labelled 'arrangements' and acting essentially as implementing tools, if the wording and content of these instruments as well as the particular circumstances surrounding their negotiation and conclusion reveal the intention of the parties to create legally binding effects under international law they will qualify as binding international agreements. Just like under Europol's former legal framework, this would entail that such specific technical-administrative agreements would ultimately bind the EU. Hence, replacing Europol's previous strategic and operational agreements with working and administrative arrangements does not necessarily result in a complete abolition of the agency's 'problematic' power to enact binding international cooperation instruments. What is more, Europol's new international cooperation instruments can be seen as problematic because there is more uncertainty as to their legal nature, which might impede legal review and individual protection.
Second, the fact that the new Regulation is elliptical as regards the involvement of the Council, the Commission and the EP in the procedure for the negotiation and conclusion of Europol's working and administrative arrangements raises questions about the sufficiency of controlling mechanisms by the main EU institutions in light of the Meroni doctrine. 180 From this perspective, the new Regulation marks a step back as compared to the strict system of controls regarding Europol's cooperation agreements under the previous legal framework, featuring Council's approval, the influential opinions of the JSB, and, lately, also the duty to consult the EP. While Europol's international cooperation instruments will be concluded within the framework of existing international agreements or the Commission's 'adequacy decisions', the lack of express provisions on controlling mechanisms ensuring that the agency's arrangements remain within its mandate and do not affect the powers of the institutions in the EU external action area is a matter of concern. Arguably this concern is not sufficiently addressed by the Commission's involvement in the agency's annual and multiannual planning nor by the duties to provide access to information to the EP or to transmit ex post to the JPSG the administrative agreements concluded with third countries and international organizations. 181 According to Articles 17(1) TEU and 220 TFEU, and in line with the Common Approach on EU agencies, at least involvement and oversight by the Commission should be ensured in line with the role of the latter to ensure the Union's external representation and consistency of EU policy. Moreover, similarly to the JSB under the Europol Council Decision, the EDPS could be granted an advisory role in the procedure for the negotiation and conclusion of Europol's administrative arrangements with third country authorities and international organizations.
Conclusion
The analysis of Europol's international cooperation framework and practice reveals an agency with an international dimension ancillary to its core tasks, and which was subject to various formal and informal conditions and controls, in particular by the Council, the Commission and the Member States. As such, Europol's international dimension represents a specific form of EU administrative external action which respects in principle the institutional balance in external relations and with the present-day Meroni requirements. This holds also for Europol's cooperation agreements having a limited scope which revolves around 181 In our view more effective oversight would have been ensured by including in the Europol regulation a duty to inform the JPSG before an administrative agreement is concluded (ex ante) as this could prevent potential breaches of the relevant legal framework from taking place in the first place. the agency's information-related tasks, and laying down a very specific framework for technical and operational cooperation. As a specific category of international agreements of a technical-administrative nature, these instruments appear to remain outside the scope of Article 218 TFEU, and they comply overall with the relevant EU legal framework. Contrary to the Common Approach on EU agencies, Europol's cooperation agreements ultimately bind the Union under international law.
Regulation 2016/794 substantially redesigns Europol's international dimension while ensuring that the agency's cooperation agreements remain valid bases for international cooperation under the new legal framework. The new Europol Regulation brings Europol's international dimension in line with that of other EU agencies, and attempts to improve the agency's accountability for its international activities through strengthening the Commission's position towards the agency, increasing parliamentary oversight, and establishing supervision by the EDPS. Quite significantly, the new Regulation removes the agency's power to conclude cooperation agreements by replacing them with 'Article 218 TFEU' agreements. While in our view such a change was not imperative in order to ensure the compatibility of Europol's international dimension with the current Treaty framework, it arguably downplays the role of Europol on the international plane. This suggests a more modest role for Europol in international cooperation, which will likely respect institutional balance in external relations and the Meroni conditions. The application of the new Regulation also raises interesting legal and practical problems, such as: finding the most appropriate type of international agreement under Article 218 TFEU in order to address Europol's operational needs; determining the legal nature and implications of Europol's working and administrative arrangements; or the issue of supervision and controls over Europol's international cooperation powers and instruments. Future practice in the application of the new Europol Regulation will offer more insights into the actual shaping of the agency's international dimension and the way in which these issues are addressed.
In brief, this article has shown that Europol's international dimension under the former legal framework was compatible overall with the EU constitutional framework and, therefore, a reform of this aspect of the agency's operations was not indispensable from a legal point of view. It also argues that the new Europol Regulation does not seem to address ideally some of the important aspects of the agency's international cooperation. From a broader perspective, however, the reform of Europol's international dimension may signal a more general phenomenon of enhancing the Union's international actorness 182 by streamlining the rather fragmented EU external action institutional landscape, and by instating coordination and control over various EU bodies pursuing international cooperation.
